BEFORE THE ENVI RONMENTAL APPEALS BOARD
UNI TED STATES ENVI RONMVENTAL PROTECTI ON AGENCY
WASHI NGTON, D. C.

In re:

Water NPDES Permits for City
of Tucson, Pima County, City
of Phoenix, City of Mesa,
and City of Tenpe

)
)
)

Ari zona Municipal Storm )
|
) NPDES Appeal No. 98-5
)

)
Permt Nos. AZS000001, )
AZS000002, AZS000003, )
AZS000004, and AZS000005 )
)

ORDER DI SM SSI NG PETI T1 ON

In a petition filed with the Board on July 29, 1998, the
Def enders of WIldlife and the Sierra Club ("petitioners") seek
review fromthe denial of their evidentiary hearing request on
certain issues related to U S. EPA Region I X s issuance of
five nmodified National Pollutant Di scharge Elim nation System
("NPDES") permts on April 21, 1997. See Notice of Appeal and
Petition for Review ("petition") at 2. The original permts,
i ssued on February 14, 1997, authorize storm water discharges
fromthe nunicipal separate storm sewer systens ("MS4s") of
the City of Tucson, Pima County, the City of Phoenix, the City
of Mesa, and the City of Tenpe ("permttees"). The
nodi fications require, anong other things, that: 1) the
permttees submt estinmates of pollutant |oad reductions to
waters of the U S. expected fromthe inplenentation of their

storm wat er managenent prograns; and 2) Pima County and the
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City of Tucson submt proposals within 6 nonths of the
effective date of the nodifications, for post-construction
storm water pollution control measures for new devel opnents
and significant redevel opnents proposed within their
jurisdiction.

According to petitioners, these nodifications are
insufficient to ensure conpliance with the Clean Water Act and
its inplenmenting regulations. In particular, with regard to
the requirenment that the permttees submt pollution reduction
estimates, petitioners assert that the nodifications are
fl awed because they do not provide for further action by EPA
in response to the estimates. Petition at 5. To correct this
al l eged deficiency, petitioners state:

[ TIhe permt nodification nust be suppl enmented as

follows: a) Wthin 60 days after subm ssion of the

pol lution reduction estimtes, EPA nust determ ne

whet her those estimates are based on sound techni cal

analysis. |If EPA deternm nes that the estimtes are

not reliable, EPA will nake its own pollution

reducti on estimate based on the avail able data; b)

If the permttees’ or EPA's estimte shows that the

storm wat er managenent programw ||l not assure

reductions to the [ maxinum extent practicable

("MEP")] standard, then EPA nust either deny the

permt or modify it within 60 days to require

addi tional pollution reduction nmeasures as necessary

to nmeet the MEP standard.

Petition at 6. Wth respect to the permt nodifications
requiring that Pima County and the City of Tucson submt storm
wat er pollution control measures, petitioners argue that in

order to conply with the Clean Water Act, "[t]he perm ts nust
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go further and set deadlines for incorporation of the control
measures into the permts, and for permttee conpliance
therewth.” 1d. at 7.

By subm ssion filed with the Board on Novenmber 20, 1998,
t he Region and petitioners ("the parties") infornmed the Board
that they had reached a settlenent reflected in a signed
Consent Agreenment purporting to resolve this matter. Notice
of Filing of Consent Agreenent, Request for Stay Order
("Notice"). According to the parties:

The Consent Agreenent provides that the Region wll
determ ne whether the estimates in pollution |oading
reductions that the permttees are required to
provide to EPA Region 9 pursuant to the permt

nodi fications at issue in this proceeding * * *
indicate that the existing storm water nanagenent
prograns ("SWMPs") required by the permts are
adequate to reduce the permttees’ discharge of

pol lutants to the maxi num extent practicable in
accordance with 40 CF. R 8§ 122.26(d)(iv) ("the MEP
standard”). If the Region determ nes based on

pol lution reduction estimtes that the SWWMPs are not
adequate, the Region is required to nodify the
permts in issue to address the deficiencies in the
SWMWPs according to specified deadlines [(wthin 90
days of receipt of the permttees’ pollution
reduction estimates)]. The Consent Agreenment
further provides that the Region will adhere to
specified deadlines for nodifying the City of
Tucson[‘s] * * * and Pima County['s] * * * NPDES
permts to include the post-construction storm water
control neasures that Tucson and Pina are required
to provide to EPA Region 9 pursuant to the permt
nmodi fications at issue in this appeal.

Notice at 2. The parties further stated that the Board shoul d
stay all proceedings in this nmatter to all ow the Regi on

sufficient tine to carry out its obligations under the
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Agreenent. At the sane tine, the parties urged the Board to
retain jurisdiction over the appeal in the event the Region
did not conply with the Consent Agreenent.

By Order dated Decenber 22, 1998, the Board declined to
retain jurisdiction over the appeal. Order Dism ssing
Petition for Review ("Dismssal Oder"). W stated that the
Board’'s role in this proceeding is neither to approve nor
enf orce the Consent Agreenent but only to determ ne what
action was appropriate regarding the petition before us. Id.
at 6. Because the parties agreed that if the Consent
Agreement were carried out all issues raised in the petition
for review would be noot, we dism ssed the petition for
review. Because this dism ssal rendered a provision of the
Consent Agreenment ineffective, however, we gave petitioners
ten days to cancel the Agreenent and reinstate their petition
for review Id. at 7.

By joint notion dated January 2, 1999, the parties
requested that the Board anmend the Decenber 22 Di sm ssal Order
to include the foll owi ng sentence: "Dism ssal of the petition
for review is without prejudice to petitioners’ right to
request reinstatenment of the appeal if the Region fails to
conply with the Consent Agreenent."” Joint Mtion to Mdify
Dism ssal Order and Petitioners’ Mtion in the Alternative to

Rei nstate Appeal ("Joint Mdtion"). The Joint Mtion further
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stated that if the Board declines to amend the dism ssal order
"Petitioners hereby nove in the alternative that their
petition for review be reinstated.” Joint Mtion at 2. By
order dated January 20, 1999, the Board denied the parties’
request to nodify the Decenmber 22 Dism ssal Order, stating
again that the Board will not serve as the overseer of the
parties’ Consent Agreement. Order Denying Mdtion to Mdify
Di smi ssal Order and Granting Modtion to Reinstate Petition for
Review. The Board granted petitioners’ request that the
petition be reinstated and ordered the Region to file a
response to the petition by March 1, 1999.

By subm ssion received on March 1, 1999, the Region
states that it is currently conplying with the ternms of the
Consent Agreenent and addressing the concerns raised in the
petition for review.! Thus, "[r]ather than vigorously defend
the permt nodifications, * * * the Region voluntarily noves
the Board to remand the nodified permts and dism ss [the
petition for review]." Region s Response at 4. In support of
this request, the Region states that it is "currently
conducting the activities that constitute the substance of

petitioners’ requested permt nodifications.” |d. at 4. Wth

'EPA Region 9's Response to Board’s Order Ganting
Petitioners’ Mdttion to Reinstate Petition for Review and EPA
Region 9's Mdtion for Voluntary Remand of Five Modified
Nati onal Di scharge Elimnation System Permts ("Region
Response").
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regard to the issue of pollution reduction estimtes, the
Regi on states that the permttees have now submtted these
estimates and that the estimates submtted by the Cities of
Phoeni x, Mesa, and Tenpe are adequate to nmeet the requirenents
of the permt. The Region states further that:

Consi stent with the remedy sought in the Petition
and specified in the [Consent] Agreenent, the Region
is now prepared to re-eval uate whether these new
estimates indicate that the Region remins correct
inits determ nation that these nmunicipalities’
permts require controls to reduce the discharge of
pol lutants to the maxi num extent practicable.

ld. at 5. The Region has requested additional information
fromthe City of Tucson and Pima County, which will be
provided by April 1, 1999, and will use this information to
determne if the stormwater control neasures are adequate.
The Region states that it expects to conplete this analysis by
m d-May 1999. 1d. at 6. Finally, the Region states:

In keeping with the [ Consent] Agreenent, the Region
is planning on making a formal determ nation, in
accordance with 40 C.F. R section 122.62, whether to
modi fy the permts at issue to require additional
storm water control nmeasures. By My 17, 1999, the
Regi on plans to issue a public notice of its

determ nation in the formof a draft permt pursuant
to 40 C.F. R section 124.6. These actions w ||

provi de petitioners with their requested renmedy --
and preserve all of the petitioners and permttees’
procedural rights, as well. In accordance with 40
C.F.R part 124, petitioners and the permttees wll
have full opportunities to comment on the Region’'s
determ nati on and to appeal any proposed permt

nodi fication at the tine.

ld. at 6-7.
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Wth regard to the requirenent that Pima County and the
City of Tucson submt proposals for post-construction storm
wat er pollution control nmeasures for new devel opnments and
significant redevel opnments proposed within their jurisdiction,
t he Region states that both permttees submtted the
information and the Region "is now evaluating the neasures
consistent with the remedy requested in the Petition, as well
as the provisions of the [Consent] Agreenent. The Region
expects to conplete this review in the next several weeks."
ld. at 7. The Region states further that:

| f the Tucson and Pima County’s post-construction

nmeasures are fully adequate, the Region plans, in

accordance with the [Consent] Agreenent, to issue a

draft permt that will propose to require

i mpl enentati on of these neasures. |If the Region

determ nes that the post-construction measures

subm tted by either Tucson or Pima County are

i nadequate, the Region plans to follow the Agreenent

and devel op additional or nodified post-construction
measures to respond to the inadequacy. The Region’s

proposed alternative nmeasures will be set forth in a
draft permt(s) in accordance with 40 C. F. R
sections 124.6 and 122.62(a)(2). In either case,

t he Regi on expects to be able to issue a draft
permt by May 17, 1999. * * * [T]hese actions w ||
provi de petitioners’ with their requested renedy B
and preserve all of the petitioners and permttees’
procedural rights, as well.

Petitioners do not oppose a remand of the permt
nodi fications at issue in this case, but argue that the Board
shoul d order the Region to conply with the Region s self-

i nposed deadlines and "additional deadlines contained in the
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[ Consent] Agreenent with respect to issuing nodified and final
permts." Petitioners’ Response to EPA Region 9's Mtion for
Vol untary Remand (March 24, 1999).

From the record before us, it appears as if the Region
has continued to conply with the ternms of the Consent
Agreenent, and, in so doing, continues to address the concerns
raised in the petition for review. Petitioners agree that the
Regi on’s actions address their concerns and only seek
assurances that the Region’ s proposed tinetable will be net.
In this regard, the Region states that it wll "expeditiously
conplete the actions agreed to in the Consent Agreenent.”

Regi on’ s Response at 4 Because the Regi on has chosen not to
defend the permit nodifications, instead requesting a
voluntary remand, and petitioners (by acceding to a remand)
have accepted conpliance with the Consent Agreenent as an
adequate renmedy in lieu of the relief sought in their
petition, the issues raised in the petition have effectively
become nobot. We therefore conclude that no purpose is served
by keeping this matter on our docket. This matter is
therefore remanded to the Region for continued action in
addressing petitioners’ concerns and the petition is dism ssed
as noot. Although we decline to inpose any additional
deadlines or to oversee the Region’s execution of the Consent

Agreenent, we would fully expect that the Region will continue
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to carry out the terns of the Consent Agreenment in an
expedi ti ous manner and as represented in its filings with this
Boar d.

So ordered.

Dat ed: 3/25/99 ENVI RONMENTAL APPEALS
BOARD

By: /sl
Edward E. Reich
Envi ronnment al Appeal s Judge
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